Introduction
Since the 1990s, the international community has created several international criminal courts, such as the ad hoc Tribunals for the former Yugoslavia and Rwanda (ICTY and ICTR, respectively) and the International Criminal Court (ICC). All these courts have been set up with the same goal in mind: to end impunity for mass atrocity by holding political and military leaders accountable for international crimes. In fulfilling this mandate, the courts have benefited greatly from the legacy of the International Military Tribunal (IMT), which adjudicated the major war criminals of the Nazi regime. At the same time, there has been need to modernize the underdeveloped and sometimes outdated international crimes and liability theories of the post-World War II era. The ICTY, ICTR and ICC have therefore regularly adopted creative interpretations of existing legal concepts, thus construing a more comprehensive and balanced notion of criminal responsibility for mass atrocity. 1 So far, international scholarship has primarily analyzed the creative practice of international criminal courts according to a rule-based approach. This approach assumes that the meaning and scope of the law are determined by legal rules and that legal rules completely control the outcome of individual cases. Following this assumption, studies into judicial reasoning of international criminal courts have typically assessed and scrutinized (the judicial interpretations of) statutory, conventional and customary rules, thereby paying little or no attention to the way in which the courts have applied these rules to facts of individual cases. 2 Recent research shows that scholars' focus on rules has regularly resulted in legalist debates that give an incomplete and imprecise picture of the law and the process of legal reasoning. 3 To refine and complete this picture, this article shows how the existing rule-based discourse can be complemented with insights from casuistry. 4 Casuistry is an age-old theory of legal reasoning that is based on the thought that the law is inherently linked to its practical function. The meaning of legal rules should therefore be assessed and determined in interplay with their application in individual cases. For this purpose, casuistry adopts a methodology of analogical reasoning from precedent. The value and limitations of this methodology have been elaborately discussed in legal theory and domestic legal discourse. In particular common law scholars have paid much heed to the role of precedents and analogical reasoning. 5 This article takes these domestic views as a basis for exploring (1) how the methodology of casuistry can be used to analyze international criminal law and (2) how casuistry can help to appraise the application of international crimes and liability theories by international criminal courts. The aim of the article is thus not to develop a new theory of legal reasoning, nor to provide a comprehensive study of casuistry and analogical reasoning. Rather, the article seeks to demonstrate how existing views on casuistry can enrich the current rule-governed discourse on international criminal law. In particular, the article wishes to show international scholars the importance of using casuistic insights for studying international crimes and liability theories, whilst at the same time illustrating legal theorists the value of expanding the scope of their research to the field of international criminal law. In this way, the article seeks to stimulate an interactive debate between legal theorists and international scholars in which they can benefit from each other's expertise.
The article is structured as follows. Section 2 reflects on the character of legal reasoning and sets out the international debate on judicial creativity. 6 Against this background, section 3 describes the theory of casuistry and its methodology of analogical reasoning from precedent. Section 4 illustrates the value of these observations for international criminal law discourse in a case study of genocide.
In particular, this section shows how (the methodology of) casuistry can be used to analyze, structure and evaluate genocide decisions. Based on these findings, section 5 makes some concluding observations about the need for further studying the casuistry of international criminal law. rules to the specific facts of individual cases. 12 In this way, the courts have gradually given shape and substance to rudimentary legal concepts and have adapted these concepts to the realities of modern warfare. Substantive international criminal law has thus become 'something that is not so much "laid" down from above as something that "grows up."' 13 The progressive judicial development of international criminal law is not unchallenged. Scholars -but also international judges -have expressed serious concerns about the (potentially) creative role of international criminal courts and the farreaching implications of their innovative decisions. 14 In particular, it has been contended that the judicial reform of international crimes and theories of liability leads to legal uncertainty and arbitrariness. This puts pressure on the principle of legality, which traditionally requires that the law is interpreted and applied in a strict, foreseeable and consistent way. 15 To dispel such legality concerns, two ICC judges have recently pleaded for an 'ordinary meaning approach.' 16 This approach takes the plain text of statutory and conventional provisions as the primary benchmark for judicial decision-making and thus forestalls courts from progressively developing existing legal rules.
The 'ordinary meaning approach' adds an important moderating perspective to the prevailing practice of judicial creativity. At the same time, legal scholarship has questioned whether this approach is practically feasible. Van Sliedregt has, for example, reminded us that international criminal law is still infused with power politics and that the consensual nature of this field of law 'is likely to generate provisions that, being the result of a political compromise and the outcome of a diplomatic process, are contrived and unworkable.' 17 It is therefore doubtful whether the meaning of statutory provisions can be determined on the mere basis of the plain text of legal rules. Arguably, 'judicial lawmaking is essential and compensates for a flawed process of lawmaking.' 18 On this account, scholars have conceded that legality requirements such as strict interpretation and non-retroactivity only play a moderate role in the international context. 19 An important justification for this nuanced conception of legality is that international crimes are malum in se -i.e. evil in themselves -and generally prohibited under domestic law. It is therefore difficult to argue convincingly that the accused could not have foreseen the illegality of international crimes or the criminality of their conduct. 20 In most cases, the creative use and progressive development of international criminal law does not cause any illegitimate uncertainty about the state of the law. The previous observations give expression to strained views on judicial creativity. On the one hand, the progressive judicial development of international criminal law is appraised positively insofar as it allows courts to tailor open-textured legal concepts to unforeseen situations and case-specific circumstances. 21 On the other hand, there is fear that the consequent flexibility of the law leads to judicial arbitrariness, which violates the legality requirements of foreseeability and consistency. This tension underlies and defines studies in the field of international criminal law.
Studying the creative practice of international criminal courts
One of the central questions occupying international scholarship is how the values underlying the principle of legality can be respected and safeguarded without forestalling the law's adjustment to new, unforeseen circumstances. Current studies primarily address this question by analyzing (the restraining value of) the methodology of judicial reasoning. 22 Scholars appear to assume that the foreseeability and equality of the law can be fostered by requiring that (progressive) judicial decisions are carefully justified with reference to accepted principles of criminal justice and connected to the text, history and purpose of legal rules. 23 This 'methodological approach' toward issues of legality is indeed particularly appropriate for international criminal law. Considering that this field of law largely depends on unwritten and open norms and lacks any effective institutional mechanisms that control judicial decision-making (such as an educational system for professional judicial training or a framework for legislative supervision), (the methodology of) judicial argumentation arguably imposes the most powerful checks on the authority of international criminal courts. 24 So far, studies into the methodology of judicial reasoning have concentrated on the sources of law that international criminal courts use to justify their decisions. international custom in a consistent and structured way. 25 Furthermore, scholars have examined the methods of interpretations that regulate how courts should determine the meaning of statutory, conventional or customary rules and principles. In this respect, particular attention has been paid to controlling value of Article 31 of the Vienna Convention on the Law of Treaties (VCLT), which requires that courts interpret the law 'in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.' 26 By studying these methodological tools for decision-making, scholars have provided important insights into the meaning of international criminal law and the legality of judicial decisions. For example, they have shown that teleological reasoning plays a dominant role in international criminal law and that customary law is not always based on traditional sources of state practice and opinio iuris. 27 At the same time, we should be mindful of the limitations of these insights. After all, domestic research on legal reasoning makes clear that sources of law and methods of interpretation cannot completely control the courts' decisions. In particular, legal sources and interpretative methods are insufficient for determining which specific acts fall within the scope of a general legal rule, i.e. they cannot help courts to decide how the law should be applied to the facts of individual cases. 28 For example, in genocide cases courts can use the methods of interpretation from the VCLT to clarify in abstracto that génocidaires should act with a specific purpose to destroy a protected group, rather than with mere dolus eventualis. 29 However, the VCLT does regulate whether an individual accused who played an instrumental role in mass killings without explicitly calling for the destruction of an ethnic group meets the purpose standard. The reasoning techniques that have so far been studied by international scholars are thus not exhaustive and cannot completely ascertain the legality of international criminal law. Therefore, there is reason to explore whether current research can be complemented with new perspectives on legal reasoning and to assess how these perspectives can con- tribute to the transparent and structured application of the law to the facts of individual cases.
Casuistry and case-based reasoning

Interplay between law and facts
Legal theory and domestic practice suggest that insights from casuistry can help us to better understand and value the decision-making process of international criminal courts. Casuistry takes as a starting-point that the law is inextricably linked to its practical function. This implies that questions of law cannot be answered on the basis of general rules alone. 30 Even though rules constitute an important element of legal decision-making, the outcome of individual cases is usually subject to considerations that are 'not written into the rules themselves.' 31 Casuistry therefore seeks to establish the meaning of the law by looking at the application of legal rules in practice. 32 On this account, it evaluates the law through a circular motion -a Hin-und Herwandern des Blickes -between abstract rules and concrete cases. 33 An important consequence of this approach is that case-specific facts influence the meaning of the law: facts and law are weaved together. 34 Casuistry regards facts as open-ended illustrations of legally relevant circumstances that courts can use to determine whether an accused's conduct falls within the scope of the law. Some scholars have claimed that the formulation of relevant circumstances is constrained by so-called 'teleological links' between facts on the one hand, and the objective of the rule for which they are used, on the other. 35 This means that facts should originate from the desire to achieve the objective of a rule and reflect the belief that acting and deciding under certain conditions promotes that objective. The following reasoning scheme clarifies this point: 'having goal G; and believing that doing A, under pre-condition C, promotes G is a reason for having the propensity to do action A under pre-condition C (viewing precondition C as a factor favoring action A).' 36 In contrast to rules, facts do not stipulate the necessary and sufficient conditions of criminal responsibility. They rather favor a certain outcome and provide reasons for a decision without automatically compelling a specific result. 37 For example, the fact that an accused participated in mass executions of an ethnic group can be a reason for deciding that he acted with the genocidal intent to destroy this group without requiring courts to arrive at this conclusion. It follows from this account that the description of a case in terms of relevant facts cannot determine a specific outcome. Instead, this description only provides input for a further reasoning phase in which all facts pro and con a decision are balanced against each other. 38 Whilst this balancing exercise is relatively unproblematic when all facts point in the same direction, difficulties arise when they pull in opposite ways. Suppose, for example, that an accused vigorously called for the extermination of the Rwandan Tutsi's, but at the same time saved individual Tutsi's from being killed. Whereas the former circumstance is a clear reason for deciding that the accused acted with the intent to physically destroy the Tutsi's as an ethnic group, the latter circumstance contradicts this finding. In this case, courts have the difficult task to determine which of these circumstances carries more weight and is ultimately decisive.
The previous observations suggest that casuistry allows courts to tailor their description of facts to the circumstances of the case under consideration. Casuistry also seems to leave courts great leeway to balance the relevant facts of a case as they see fit. In this light, it has been argued that casuistry does not impose any meaningful restrictions on judicial decision-making and thus opens the door to legal arbitrariness, inequality and uncertainty. 39 The definition of casuistry in the Oxford Dictionary as 'the use of clever but unsound reasoning' is illustrative for this critical attitude. 40 Indeed, it is important to realize that casuistry is not riskfree. Judges may abuse the context-dependent and flexible character of casuistic reasoning to decide cases according to their own preferences. 41 At the same time, it must be emphasized casuistic reasoning is not completely unbounded, but is restrained by clear methodological strictures. 42 
The methodology of casuistry
The methodology of casuistry reflects a process of reasoning from precedent. 43 The doctrine of precedent requires that courts in principle follow the decisions reached in prior cases. 44 The controlling force of precedents depends on the analogy between cases: courts only have to follow precedents concerning fact situations that resemble the case before them. 45 Courts should therefore develop a process of analogical reasoning in which judicial findings are explained in terms of the factual similarities and differences between the case at hand and relevant precedents. 46 More specifically, courts have to determine whether a rule applies to the case before them by (1) analyzing the previous cases in which this rule was applied; (2) comparing the facts of the current case with the facts of previous cases; and (3) evaluating the rule's applicability to the case at hand in light of this factual comparison. 47 By reasoning in this way, courts clarify and develop the law on a case-by-case basis. 48 It is important to clearly distinguish this process of analogical reasoning from the type of analogical reasoning that is prohibited under domestic and international criminal law. Whereas these prohibitions proscribe the expansion of rules by ana-logy to situations outside the rules' original scope, 49 casuistry adopts a more factual way of analogical reasoning. In particular, casuistry uses analogies to determine whether disputed cases fall within the scope of a rule by reapplying prior evaluations of this rule to later situations that are characterized by a similar factual context. 50 Suppose, for example, that a court decides that the accused's saving of individual members of an ethnic group does not negate his intent to commit genocide when he otherwise favorably participated in the violent campaign against this group. Casuistry requires that future courts apply this finding analogically. They can therefore only deviate from the prior court's evaluation of facts if the case before them includes relevant circumstances that were unavailable in the precedent, such as the fact that the accused was forced to participate in the genocidal campaign by his superior. As this example shows, the process of analogical reasoning limits judicial discretion by binding judges to previous evaluations of case-specific facts. 51 Thus, it contributes to the foreseeability of the law, warrants that rules are not applied arbitrarily, and strengthens the values underlying the principle of legality. 52 Prototypes constitute an important starting-point and yardstick in the process of analogical reasoning. 53 Prototypes are standard cases that clearly fall within the scope of a legal rule. In relation to genocide, the Holocaust has traditionally been qualified as a prototypical case, since the legal definition of genocide is based on 'the factual matrix' of the crimes committed against the European Jews during World War II. 54 More recently, the mass atrocities committed in Rwanda in 1994 have presented a new standard situation that could be qualified under the definition of genocide in a relatively uncontroversial way. This is not to say that the scope of genocide is limited to such prototypical cases. Courts can also bring more marginal situations that deviate from the standard cases under the definition of genocide. It is therefore not necessarily problematic that the ICTY has qualified the Srebrenica massacre as genocide, even though this massacre was more limited in scope than previous genocide cases and caused a relatively small number of casualties in comparison to the Holocaust and Rwandan genocide. Having said that, we should be mindful that the courts' leeway to expand the law to marginal 49 Scholten, Asser-Scholten, 4-5, 60-61. This type of analogical reasoning is thus based on the thought that the meaning of the rule is pre-determined, which casuistry calls into question. 50 As also described by Greenawalt situations is limited. The methodology of casuistry requires that courts pay due attention to prototypes and use prototypical cases as a bench-mark for evaluating the application of the law to new situations. This means that courts can only qualify new situations under a legal rule when the similarities between the rule's prototype cases and the new situation outweigh the differences. 55 In genocide cases, courts should accordingly assess whether situations like the Srebrenica massacre show sufficient parallels with Holocaust-type phenomena. To this end, they have to evaluate (1) to what extent the Srebrenica situation resembles prototype cases like the Holocaust and the Rwandan genocide and (2) whether the Srebrenica situation displays unique characteristics that put the prototypical features of the Holocaust and Rwandan genocide in a new perspective. As the previous observations show, casuistry requires that courts 'contextualize' their decisions within particular fact situations and tailor the meaning of (prototypical) precedents to a specific factual context. Judicial reasoning thus becomes a type of storytelling and story-matching whereby the law evolves through the 'analogical extrapolation from one story to the next.' 56 It must be recognized that this type of analogical reasoning from precedent neither regulates the law in every detail, nor completely controls the outcome of each case. Indeed, there will always be leeway to balance relevant facts in different ways and to draw different analogies between cases. 57 However, this does not mean that casuistic reasoning can be reduced to an irrational exercise. 58 By contrast, the methodology of casuistry stipulates a sophisticated framework of assessment, which incorporates distinctive reasoning techniques. These techniques require that courts make the alternatives for decision-making explicit and justify their choice for a specific outcome on the basis of established practice. 59 In this way, it is warranted that judicial decisions are 'fitted' to the existing system of law. 60 Creativity is not prohibited, but confined by previous experience and standing procedures. This helps to make the application of abstract rules in individual cases more transparent, consistent and foreseeable.
The expected value of casuistry for international scholarship
Current research into international criminal law has not yet (fully) implemented the thoughts and reasoning techniques underlying casuistry. By focusing on (the abstract interpretation of) general definitions of international crimes and liability theories, international scholars have lost sight of the concrete application of these concepts in individual cases. Likewise, legal theorists have so far not committed to studying the applicability and value of casuistry for international criminal law discourse. The casuistry of international criminal law thus remains largely unexplored. This is unfortunate, since it seems that international criminal law discourse can benefit greatly from insights from casuistry. By complementing current research with studies that use the methodology of casuistry to analyze the case law of international criminal courts, scholars can particularly (1) clarify the law conceptually and (2) better appraise judicial practice normatively. With respect to the conceptual value of casuistry it must be recalled that casuistry is based on the thought that the law is inherently linked to its practical function. Following this thought, the meaning and scope of legal rules can only be determined in light of the rules' application to the facts of specific cases. It is therefore important that international scholarship takes account of the facts underlying judicial decisions and examines these facts in interplay with the general legal framework. In particular, scholars should examine which factual circumstances courts use to establish criminal responsibility for international crimes and assess how the facts pleading for and against a decision are balanced against each other. Based on such insights, scholars can continue to develop a more comprehensive and precise understanding of the rules defining international crimes and theories of liability. In relation to the normative value of casuistry, it is important to bring to mind that casuistry entails a specific methodology. This methodology inter alia requires that courts justify the formulation of relevant facts with reference to the teleological links between these facts and the goal of the rule for which they are used. Furthermore, cases have to be decided according to the (ordering of) facts underlying previous cases. Whilst these requirements do not stipulate a strict and alldecisive reasoning regime, they do offer a useful structure for legal argumentation that restrains judicial decision-making. 61 This argumentative structure can possibly be used as a normative standard against which the decisions of international criminal courts can be tested. In this way, international scholarship can make a more balanced and comprehensive assessment of international criminal law practice.
Casuistic reasoning in international criminal law: a case study
To illustrate how casuistry can contribute to our understanding of international criminal law, this section analyzes the case law on genocide according to the casuistic methodology. The crime of genocide was first defined in Article 2 of the Convention on the Prevention and Punishment of the Crime of Genocide as the commission of one of the listed acts with the intent to destroy, in whole or a part, a national, ethnic, racial or religious group, as such. 62 This definition has been reproduced verbatim in the statutes of the ad hoc Tribunals and the ICC. 63 The definition of genocide emphasizes the accused's intent to destroy. It neither contains an explicit contextual element, nor alludes to a collective act. This has raised the question of whether an individual person who acts with the intent to destroy, can commit genocide or whether persons should participate in a collective campaign of (destructive) violence to qualify as génocidaires. The case law on this issue is divided. On the one hand, the ad hoc Tribunals find that the existence of a collective act is not a necessary requirement of genocide, but a mere factor that is evidential of the accused's genocidal intent. 64 On the other hand, the ICC's Elements of Crimes explicitly require that the accused operated 'in the context of a manifest pattern of similar conduct.' 65 Before the ICC, the context of collective violence thus constitutes a distinct legal element. At first sight, this variation in the legal frameworks of the ad hoc Tribunals and the ICC creates the impression that the courts adopt a different understanding of genocide. In particular, it seems that incidental acts of discriminatory violence can be qualified as genocide before the ad hoc Tribunals, whilst these situations fall outside the scope of the ICC's concept of genocide. However, when we assess the courts' application of genocide in individual cases according to the methodology of casuistry, a different -more nuanced -picture emerges. 66 Looking at the facts that are used to establish genocide, it becomes clear that both the ad hoc Tribunals and the ICC take account of a variety of individual and contextual circumstances. These circumstances specifically relate to the accused's subjective goals and objective conduct and to the purpose and scope of the collective campaign of violence. The courts' assessment of these circumstances depends on the specific facts of the case under consideration. Whilst in some cases the acts and utterances of the individual accused are emphasized, in other cases the focus is on the course and objectives of the collective act in which the accused operated. The construction of genocidal intent thus differs per case. Therefore, there is reason to nuance the variations in the legal framework of the ad hoc Tribunals and the ICC. On the one hand, the Tribunals' acceptance that genocide can be committed by a lone génocidaire does not mean that the ad hoc Tribunals do not attach any value to the existence of a genocidal context. On the other hand, the inclusion of an autonomous contextual element in the Elements of Crimes does not automatically imply that the ICC pays more extensive attention to the existence of a campaign of collective violence. Whether this is so, depends on the specific facts of the case at hand. The courts' findings on genocide are thus not exclusively deter-mined by their abstract legal framework, but are additionally shaped by the factual situation under consideration. From a casuistic standpoint, the courts' varied practice is not necessarily problematic. After all, casuistry assumes that the law develops in interplay with the facts of individual cases and is modified with each new situation coming before the courts. It is therefore only logical that the genocide concept is adjusted to the specific circumstances of individual cases. This does, however, not imply that all forms of differentiation are acceptable and that international criminal courts can apply genocide at free will. By contrast, the judicial application of genocide needs to comply with the methodological strictures of casuistry. When we evaluate the genocide decisions of the ad hoc Tribunals and the ICC according to these strictures at least two critical points emerge. 67 The ICC, on the other hand, seems to attach different value to evidence of forcible transfer for establishing genocide. In evaluating the allegations against the Sudanese president Al-Bashir, the Court has explicitly held that the fact that people were not precluded from fleeing the Darfur region and safely reached refugee camps contradicts the claim that genocide occurred. 68 For the ICC, the forcible transfer of the population thus constitutes a counter-indication of genocide. The seemingly different evaluation of similar facts by the ad hoc Tribunals and the ICC raises questions in light of the principle of legality, which requires that the law is applied in a foreseeable and consistent way. Even though the courts operate in a unique legal context and are in principle not bound by each other's case law, the fact that the ad hoc Tribunals and the ICC both adopt the concept of genocide as regulated in the Genocide Convention suggests that they should apply genocide similarly. This does not mean that there can be no valid reasons that explain the courts' contradictory assessment of facts. It may well be that the specific character and context of the Srebrenica and Darfur massacre justify a different factual evaluation. For example, it appears that the crimes committed in Srebrenica diverge from the Darfur crimes insofar as the Bosnian Serb army meticulously separated the men from the women, children and elderly. Whilst the former group was summarily executed, the latter group was transported to other areas.
In this way, the Bosnian Serbs ascertained that the Bosnian Muslims from the Srebrenica region could no longer exist as a distinct ethnic group. A similar practice of separation is absent in Darfur where the Sudanese army seems to operate in a less organized and more opportunistic way. Unfortunately, the ICTY and ICC have not made these factual differences explicit, thus raising pertinent questions about the justificatory reasons underlying their distinctive appraisals. Second, the ad hoc Tribunals and the ICC have sometimes neglected the teleological links between the objectives underlying genocide and the facts that are used to prove this crime. The legal concept of genocide criminalizes conduct that is aimed at the physical or biological destruction of a protected group. 69 Crimes that are directed at the cultural destruction of a group or the expulsion of a group from their homes thus fall outside the scope of genocide. Nonetheless, the ad hoc Tribunals have sometimes referred to the commission of such non-destructive crimes -like forcible transfer, illegitimate detention or the deliberate destruction of property -to substantiate their finding that genocide occurred. The Tolimir Trial Chamber of the ICTY has, for example, partly inferred the existence of a genocidal campaign in the Srebrenica region from the forcible transfer of the Bosnian Muslim women, children and elderly and from the deliberate destruction of mosques and Bosnian Muslim homes. 70 From a casuistic perspective, the ICTY's use of non-destructive acts as relevant facts for establishing genocide is not self-evident. The Tribunal thus seems to detach the circumstances that are used to prove genocide from the destructive purpose of this crime. After all, it is unclear how it can be ascertained that an attack was directed at the physical or biological destruction of a group on the basis of evidence of crimes that cannot realize these specific types of destruction. Also here, it may be possible to argue that in the specific context of the Srebrenica massacre the demolition of mosques did give expression to a genocidal policy directed at the annihilation of Bosnian Muslims. However, since this seems to be a rather far-fetched argument the ICTY should have explained its findings on this point more clearly.
The observations above show that the methodology of casuistry provides a helpful framework for analyzing how international criminal courts apply the crime of genocide in individual cases. These analyses give new insights into the meaning of genocide and the legality of the courts' decisions, thus contributing to the conceptual clarification and normative advancement of substantive international criminal law. It would therefore be valuable if current studies into (judicial reasoning on) international crimes and liability theories are complemented with a more practical discourse in which international case law is assessed by using methodological techniques from casuistry. In this article, I have evaluated whether and how insights and standards from casuistry can be used to analyze and scrutinize international criminal law practice. By using the example of genocide, I have shown that casuistic case law analyses can clarify the meaning and scope of international criminal law and restrain the application of substantive legal concepts in individual cases. In light of these findings, it is surprising and unfortunate that the casuistry of international criminal law remains as yet unexplored. Neither international scholars, nor legal theorists have so far used the methodology of casuistry to study the case law of international criminal courts. Thus, they miss to uncover important conceptual and normative insights on criminal responsibility for international crimes and sometimes present an incomplete or incorrect picture of the law. For example, the case study on genocide shows that designated differences in the legal frameworks of the ad hoc Tribunals and the ICC have to be nuanced in light of legal practice and that the courts should pay further attention to the consistent evaluation of similar relevant facts. It is therefore important that international scholars and legal theorists combine forces and supplement current discourse with studies into the casuistry of international criminal law. In these studies, scholars should particularly seek to expose the patterns of fact underlying the judgments of international criminal courts; uncover hiatus and irregularities in the case law; and develop instruments that can help the international criminal courts to apply the law to the facts in a more transparent and structured way. In this way, international scholars and legal theorists can mutually contribute to the further advancement of international criminal law.
